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Agenda

Outline of investigation process

 Advanced investigation issues

 Relevant ERB decisions

Intake of Complaint

 Considerations:

 Review applicable entity policy and CBA 
for timeline for notice to respondent.

 Anonymous/recanted complaint?
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Interim Measures

 During pendency of investigation consider:
 Notification of law enforcement

 Paid administrative leave

 Offer of support services

 No contact order

 Directive re: confidentiality and retaliation
 But see Thyfault/OEA v. Pendleton SD, 13 PECBR 275 (1991); 

SEIU v. State of Oregon, 24 PECBR 378 (2011).

 Goal: Minimize burden on complainant

Planning your Investigation

Write down purpose and scope of 
investigation. For example:

1. “Determine what occurred on October 30, 
2017.”  

2. “Determine if substantiated conduct violated 
entity policy X.” 

Planning your Investigation

 Gather all documents and evidence prior 
to beginning:
 Complaint

 Witness statements

 Supporting emails, social media, text 
messages

 Video

 Focus on preventing spoliation
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Planning your Investigation

Start drafting timeline based on complaint 
and evidence provided. 

Planning your Investigation

 Provide notice of investigation to 
respondent.

 How much information are you required to 
provide in advance to respondent?

Planning your Investigation

 Calendar out deadlines in CBA or entity 
policy
 Document delays in investigation

 Provide notices of extension of 
timelines/obtain agreement of union
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Planning your Investigation

 Draft investigation questions
 Remember the funnel 

approach: start open-ended and 
progressively become more 
specific. 

 Review complaint to make sure 
you have a question about each 
detail.

Planning your Investigation

Common questions:

 How do you know___?

 What happened?

 When? Where? Involving whom?

 Has this happened before? 

 Who else saw/heard/knows about it?

 What happened immediately afterward?

 How has this impacted your work/educational 
environment?

 Did you make any notes about this or have other 
documentation?

 Is there anything else I should know?

Executing the Investigation

 Who should conduct interview? 
 Does gender matter?

 More than one person present?

 Location matters- choose a safe, 
confidential location. Make sure 
complainant & respondent do not cross 
paths.

 In-person interviews are preferred. 
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Executing the Investigation

 Determine order of witnesses. Typically:
 Complainant

 Complainant’s witnesses

 Neutral witnesses

 Respondent’s witnesses

 Respondent

 Follow-up witnesses

Executing the Investigation

 If potential discipline could result, send 
investigatory meeting letter at least 24 
hours in advance and allow union 
representative to be present.
 More Weingarten discussion coming. . .

Executing the Investigation

 Explain the purpose of the interview.
 Today we are meeting because an employee 

has alleged that you violated Entity policy and 
this is an opportunity for you to provide your 
perspective. 

 For witness: We are looking into some 
allegations of misconduct, and have been led 
to believe that you may have some 
information that may be helpful to us in sorting 
it out. 
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Executing the Investigation

 Explain limits of confidentiality
 I will do my best to keep the information you 

provide me confidential; however, I cannot 
promise absolute confidentiality as I may 
need to share the information to complete the 
investigation. 

 Direct the witness to be truthful and 
document directive in notes. 

Executing the Investigation

 What about providing assurances to 
employees prior to the interview? 
 SEIU v. Lane Council of Governments, UP-

048-14, 26 PECBR 853 (2016) (finding 
employer not required to comply with 
standards of Johnnie’s Poultry Co.)

Determining Credibility

 Noticeable demeanor changes (flushed, 
agitated, avoiding eye contact)

 Motive: what does the witness have to 
gain or lose?

 Inconsistent statements

 Corroboration

 Past record

 Hearsay or direct witness
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Executing the Investigation

 Concluding the investigation
 Reminder that retaliation is prohibited

 Ask if they have any questions

 Leave an open door if they remember any 
additional information

Executing the Investigation

 Always have post-it notes to document 
when and how documents are received 
during investigation.
 “Notes provided by J.D. during 10/21/17 

interview.”

 Brainstorm how evidence can be verified 
and pursue all leads. 

Writing the Report

 In minor instances, a summary of your 
findings will be sufficient. 

 In more serious instances, ideally a report 
would include:
 Purpose of investigation

 Materials reviewed

 Witnesses interviewed

 Applicable policies

 Factual findings

 Credibility determination (if necessary)

 Conclusion regarding policy violation (unless other decision-
maker on this point)
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Writing the Report

 Conclusion regarding policy violation is 
typically based upon preponderance of 
evidence standard: 

Is a policy violation more likely than not 
based upon the evidence?

No evidence Unable to Substantiate Preponderance of Evidence  Clear and Convincing

Follow-up

 Provide appropriate support (e.g. EAP)

 Schedule due process meeting if intention 
is to impose disciplinary action on 
employee. 
 More Loudermill discussion coming. . .

Follow-up

Take complaints of retaliation seriously. 
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ADVANCED ISSUES

ISSUE #1: WEINGARTEN 
RIGHTS

Weingarten Rights

 The right of a union employee to have a 
representative present during an 
investigative interview.

 Applies to investigative interviews when:
 Employee reasonably believes disciplinary 

action is contemplated or may result;

 Employer insists on interview; and

 Employee requests representation.
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Weingarten Applicability

 ERB has held Weingarten rights apply 
under PECBA. 
 AFSCME v. OHSU, 10 PECBR 922 (1988).

 ONLY applies to investigatory interviews, 
NOT informational meetings, delivery of 
discipline or counseling sessions.

Reasonability Factors

 Reasonable belief of possible discipline 
based on totality of circumstances:
1. Subject matter of investigation;

2. Evidence of wrongdoing;

3. Authority of employer rep that conducts 
interview;

4. Communications made to employee;

5. Knowledge of subject employee;

6. Circumstances of interview.

Scenario: Investigation Witnesses

 Employee directed to attend interview as witness to 
incident, for which employee wrote a report.

 Employee can be disciplined for failing to write thorough 
reports. 

 Employee told at beginning of interview discipline is not 
being contemplated against him at this time. 

 Employee is asked about the contents of his report 
during interview. 

DOES EMPLOYEE HAVE THE RIGHT TO UNION 
REPRESENTATION AT THIS MEETING? 
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Rules on Application

 Rule 1: Employee must make clear 
request for representation before or during 
interview.

 Rule 2: After request, Employer must 
choose one of two options:
 Grant request and wait for representation; or

 Deny request and end interview.

Rules on Application (cont’d)

 Rule 3: It is an unfair labor practice to 
continue questioning employee after 
request is made. Employee has the right 
to refuse to answer all questions.

Role of Representative

 “…the representative’s role, during the 
actual questioning of the employee by the 
employer, is limited to seeking clarification 
of the employer’s questions.”
 WA Cty Police Officers Assn v. WA Cty 

 NOT to counsel employee.
 But see Federal Bureau of Prisons, FLRA 

Case No. DE-CA-16-0146 (2017). 
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Role of Representative

 Rep may inquire about purpose and general 
subject matter of questioning to follow.

 During employer’s questioning, may only ask 
clarifying questions.

 After employer’s questioning, may ask employee 
questions to elicit additional information.

 May suggest other witnesses, other similar 
situations and mitigating circumstances. 
 WA Cty Police Officers Assn v. WA Cty, 12 PECBR 693 (1991)

Scenario: Role of Representative

 Union rep demands investigation file in 
advance of investigatory interview. 

 Rep demands list of questions. 

 Rep  pulls employee out of the room while 
a question is on the table. 

 Rep is combative throughout interview. 

IS UNION REP’S CONDUCT ALLOWED 
OR PROTECTED BY PECBA? 

ISSUE #2: GARRITY WARNING
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Garrity Warnings

 Applies when employee’s conduct could 
result in criminal prosecution. 

 Invoke Fifth Amendment right against self-
incrimination. 

 Protected by Garrity if public employer 
threatens discharge for a failure to 
respond to employer’s questions that 
could incriminate employee. 

Sample Warning

I wish to advise you are being questioned as part of an official 
investigation of your employer. You will be asked questions 
specifically, directly and narrowly related to performance of your 
official duties or fitness for office. You are entitled to all the rights 
and privileges guaranteed by the law and the Constitution of the 
United States, including the right not to be compelled to 
incriminate yourself. I further wish to advise you that if you refuse 
to testify or to answer questions relating to the performance of 
your official duties or fitness for duty, you could be subject to 
discharge. If you do answer, neither your statement, nor any 
information or evidence which is gained by reason of such 
statement, can be used against you in any subsequent criminal 
proceedings. However, these statements may be used against 
you in relation to subsequent discipline.

Scenario: Garrity Warning

 Employee and union rep bring in Garrity warning 
form to investigatory meeting. 

 Investigatory meeting relates to employee’s 
failure to perform duties of mandatory child 
abuse reporter, also a requirement of entity 
policy.

DO YOU COMPLY BY INFORMING EMPLOYEE 
SHE WILL BE TERMINATED IF SHE DOES NOT 
ANSWER QUESTIONS ABOUT THE FAILURE 

TO REPORT?
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ISSUE #3 LOUDERMILL

Loudermill Hearings

 Applies when employee has property interest in 
continued employment and employer seeks to 
terminate employment.

 The Due Process Clause provides that certain 
substantive rights cannot be deprived except 
pursuant to constitutionally adequate 
procedures.

Scope of Hearing

 Reasonable Notice.

 Opportunity to respond.
 Actual response not necessary.

 “Something less” than a full evidentiary 
hearing is sufficient; formality can vary 
depending on interests involved.
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Scenario: Loudermill

 Recommendation comes to you that temporary 
employee should be terminated immediately. 

ARE YOU REQUIRED TO PROVIDE A 
LOUDERMILL HEARING PRIOR TO 

TERMINATING?

ISSUE #4: OBLIGATION TO 
PROVIDE INFORMATION

Obligation to Provide 
Information
 The obligation to provide information to the 

union is a part of the statutory duty to 
bargain in good faith.
 OSEA v. Colton SD, 6 PECBR 5027 (1982).

 Baseline presumption: “Premise of full 
disclosure.”
 AOCE v. DOC, 18 PECBR 64 (1999).



Advanced Investigative Techniques 16

Analytical Framework for Duty to 
Provide Information
 Relevance?
 “Some probable or potential relevance to a grievance 

or other contractual matter”?
 WA Cty SD v. Beaverton Ed. Assn., 5 PECBR 4398 (1981)

 Four factors- Colton Test.
1. Reason given for request;

2. Ease or difficulty of production;

3. Kind of information requested; and

4. History of labor relations.

Application of Public Records Law

 PECBA disclosure requirements take 
precedence over an exemption from 
Oregon’s Public Records Law. 
 OR State Police Officers’ Assn v. State of OR, 

11 PECBR 718 (1989)

Confidentiality

 Claims of confidentiality are analyzed with 
balancing test.
 Organization’s need for information vs. any 

legitimate and substantial confidentiality 
interests of employer.

 Party asserting confidentiality has burden 
of proof.
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Confidentiality

 Party refusing to supply information on 
confidentiality grounds has a duty to seek 
an accommodation. 
 MUST bargain toward an accommodation 

which addresses the union’s information 
needs and the employer’s justified interests

 Bottom line: blanket refusals to provide 
information will not be upheld. 

Relevant ERB Decisions

 Lincoln Cty. Employees Assn. v. Lincoln Cty., UP-039-16 
(2017).  Relevant facts:

 8/29/16- meeting with employee regarding work 
performance. 

 9/1/16-supervisor consulted with HR.

 9/2/16- HR consulted with county counsel for work 
plan template for employee. 

<<Labor Day Weekend>>

 9/6/16- 12:12 pm. Assn. submitted grievance via 
email. 

 9/6/16- 2:00 pm. Employee provided work plan from 
supervisor. 

Relevant ERB Decisions

 Lincoln Cty. Employees Assn. v. Lincoln Cty., (cont.)
 Union demanded metadata regarding drafting of workplan. 

 County informed union that it was created on 9/2/16, prior to 
grievance being filed and declined to provide metadata on the 
basis of attorney-client privilege. 

 ERB RULING: Metadata is not privileged.  

“. . .[M]etadata is, on this record, simply a collection of facts about 
the work plan documents such as date of creation and dates of 
modification. The County makes no specific argument about the 
privileged status of these facts. There is no evidence that the 
metadata would include [confidential client communications].”
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Relevant ERB Decisions

 Internal investigation reports, not resulting 
in discipline, must still be produced to 
union.

 Argument that report contains sensitive 
information and investigator’s thoughts 
was not persuasive. 
 Lincoln City Police E’ees’ Assn. v. City of Lincoln City, 

18 PECBR 203 (1999).

Relevant ERB Decisions

 FERPA (federal student record 
privacy law) does not prevent 
disclosure of student info.
 East County Bargaining Council, Case No. UP-43-07, 

23 PECBR 333 (2009).

 SEIU v. UO, 26 PECBR 724 (2016)

Relevant ERB Decisions

 Attorney work-product doctrine did not apply to 
harassment investigation because purpose of 
investigation was to evaluate complaint and 
recommend appropriate action. 

 Attorney-client privilege did not apply to report 
when investigator consulted with City attorney 
during course of investigation. 

 Only notes from these conversations (not 
entire report) would be privileged. 

 Beaverton Police Assn. v. City of Beaverton, 20 
PECBR 924 (2005)
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Relevant ERB Decisions

 When there were no stipulated facts/evidence 
indicating investigation was made for purpose of 
facilitating the rendition of legal services or facts 
were gathered in anticipation of litigation, cannot 
use attorney-client privilege to excuse from 
production of documents. 

 “Merely acting as a scrivener for a client is 
insufficient.”

 Ashland Police Assn. v. City of Ashland, 21 
PECBR 512 (2006).

Questions?
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