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Janus v. AFSCME:
Lessons and Takeaways 



QUESTIONS TO BE ADDRESSED

� Understanding the context and issues
� Life before Janus
� Overview of the Supreme Court’s decision and 

rationale
� Practical impacts of Janus
� Collective bargaining impacts of Janus
� How will Janus change the landscape of labor 

relations moving forward?



UNDERSTANDING THE CONTEXT

Public sector labor issues are governed almost 
exclusively by state law in Oregon.

• National Labor Relations Act (federal law) 
specifically excludes state employees.

• Oregon has extensive statutory framework governing 
public sector labor law = Public Employees Collective 
Bargaining Act (PECBA).



UNDERSTANDING THE CONTEXT

Starting point = Principle of Exclusive Representation

A labor organization certified by the Employment Relations Board or 
recognized by the public employer is the exclusive representative of the 
employees of a public employer for the purposes of collective bargaining 
with respect to employment relations.
- ORS 243.666(1)

“Exclusive representative” means the labor organization that, as a result of 
certification by the board or recognition by the employer, has the right to 
be the collective bargaining agent of all employees in an appropriate 
bargaining unit.
- ORS 243.650(8)



UNDERSTANDING THE CONTEXT

What does it mean to be the exclusive 
representative?

• All bargaining must go through that organization.
• Employees are entitled to be represented by a 

representative of that organization.
• The organization has a legal duty to provide 

representation to all members of the bargaining unit.



UNDERSTANDING THE CONTEXT

Bargaining unit member vs. Union member

• What’s the difference?  Aren’t they the same thing?

• To understand many of the implications of Janus, 
it’s important to understand the difference.

• Where do I find the definition of a bargaining unit 
member?



UNDERSTANDING THE CONTEXT

Bargaining Unit Member =

Any individual occupying a position that is within the 
appropriate bargaining unit, as defined either by the 
Employment Relations Board or by the parties through 
negotiations.  Whether or not an employee 
chooses to be a member of the union has no 
impact on whether he/she is a bargaining unit 
member.



UNDERSTANDING THE CONTEXT

In order to determine who is a bargaining unit member, the 
primary source will be the Recognition Clause contained in 
the collective bargaining agreement (typically Article 1).

The Board hereby recognizes the Association as the sole and exclusive collective 
bargaining representative on wages, hours, terms and other conditions of 
employment for all contracted full-time and part-time (one-half time or more) 
licensed personnel, school nurses, school psychologists, speech language 
pathologists, occupational therapists and physical therapists hereafter referred 
to as employees, employed by the District for the duration of the Agreement, with 
the exception of employees who are confidential, managerial or supervisory as 
those terms are defined in Oregon law and substitutes as defined below.



UNDERSTANDING THE CONTEXT

Recognition clauses may also be more general:

The Board recognizes the Association as the exclusive bargaining agent 
with respect to employment relations, the negotiation of an agreement, 
or any question arising thereunder for the term hereof of all full-time or 
part-time licensed personnel employed by the District.  The term 
“member” refers to any member of the bargaining unit.  This excludes all 
administrative, classified, and supervisory personnel as determined by 
the Employment Relations Board and substitutes as defined below.



UNDERSTANDING THE CONTEXT

Example of a classified recognition clause:

The Board of Education recognizes the Association as the sole and 
exclusive bargaining representative, as certified by the Oregon 
Employment Relations Board, on wages, hours and conditions of 
employment for all of the regularly employed classified employees in the 
District.  Such recognition excludes those employees in confidential and 
supervisory positions as defined by ORS 243.650, and substitutes, as 
defined in Article 2.



UNDERSTANDING THE CONTEXT

Union Member = 

Any individual who has signed up to be a member of 
the labor organization.



UNDERSTANDING THE CONTEXT

� A bargaining unit member does not have to be a 
union member.

� The union’s duty of fair representation extends to all 
members of the bargaining unit.

� The collective bargaining agreement covers all 
bargaining unit members, regardless of whether they 
are union members. 



UNDERSTANDING THE CONTEXT

So the union has to represent all bargaining 
unit members even if they are not union 
members?

Yes – by gaining the right to be the exclusive 
representative, the union also gains the responsibility 
to represent all covered employees, members and non-
members alike.  This responsibility led the vast 
majority of unions to pursue union security provisions, 
also known as Fair Share.



UNDERSTANDING THE CONTEXT

Fair Share has been recognized and defined by the 
PECBA:

“Fair Share agreement” means an agreement between the public 
employer and the recognized or certified bargaining representative of 
public employees whereby employees who are not members of the 
employee organization are required to make an in-lieu-of-dues payment 
to an employee organization except as provided in ORS 243.666.
- ORS 243.650(10)



UNDERSTANDING THE CONTEXT

Payment in-lieu-of-dues is also defined in the 
PECBA:

“Payment-in-lieu-of-dues” means an assessment to defray the cost for 
services by the exclusive representative in negotiations and contract 
administration of all persons in an appropriate bargaining unit who are 
not members of the organization serving as exclusive representative of 
the employees.  The payment must be equivalent to regular union dues 
and assessments, if any, or must be an amount agreed upon by the 
public employer and the exclusive representative of the employees.
- ORS 243.650(18)



UNDERSTANDING THE CONTEXT

Fair Share provisions must, to be in effect, be 
negotiated by the exclusive representative and the 
employer.

• Fair share provisions constitute a mandatory subject 
of bargaining.

• It is obvious why a union would want fair share in 
the CBA.  Why did nearly every public school district 
agree to include such provisions?



UNDERSTANDING THE CONTEXT

The Board and the Association enter into a fair share 
agreement.  The District shall deduct an amount equal to 
the annual dues of the Association from the salary of each 
member of the bargaining unit who is  not a member of 
the Association.  Such deduction shall be carried out in the 
same manner as for members who hold Association 
membership.  This deduction shall ensure that all 
members of the bargaining unit will contribute equally to 
support the Association in carrying out is obligations as 
the legal bargaining representative.



UNDERSTANDING THE CONTEXT

In a nutshell:

You don’t have to be a member of the union if 
you work here (which would be an unlawful 
“union shop”), but you are still covered by the 
contract and you still have to pay an equivalent 
amount to the union in recognition of the 
services it provides.



STATUS OF FAIR SHARE PRIOR TO JANUS

� Fair share was considered lawful under Oregon law.

� Employees in a bargaining unit had the power to de-
authorize a fair share agreement entered into 
between the union and the employer.

� Fair share fees could not be used for certain expenses 
or activities of the union.



STATUS OF FAIR SHARE PRIOR TO JANUS

Even before Janus, Oregon law provided a pathway for 
a bargaining unit to overturn a fair share provision:

• 30% of the employees in the bargaining unit must first file a 
petition with ERB no later than 90 days from the execution 
of the CBA

• ERB would then conduct a secret ballot of all employees in 
the unit

• Unless a majority of the votes cast were in favor of 
maintaining fair share, the contract provision would be de-
authorized



STATUS OF FAIR SHARE PRIOR TO JANUS

In Oregon, the question wasn’t whether Fair Share was 
legal but rather what the money could go toward.
• Fair share could include dues to not only the local organization but also 

the state and national affiliate.  4 PECBR 2560 (1979)

• Fair share could be used for “labor organization purposes,” such as 
organizing employees, resolving labor disputes, collective bargaining, 
and contract administration.  7 PECBR 6224 (1984)

• Fair share could be used for activities related to the formation, 
existence and administration of the organization, including 
communications with members.  7 PECBR 6224 (1984)

• Fair share could not be used for political and ideological purposes 
which are unrelated to collective bargaining and not germane to 
contract administration.  7 PECBR 6297, 73 OrApp 755 (1985)



STATUS OF FAIR SHARE PRIOR TO JANUS

The U.S. Supreme Court weighed in twice on the subject of 
Fair Share even prior to Janus.

• Even though it is primarily a state law issue, the Supreme Court 
examined the issue from a First Amendment free speech 
standpoint.

• In Abood v. Detroit Board of Ed. the Supreme Court ruled Fair 
Share to be constitutional so long as funds were being used to 
finance expenditures related to collective bargaining, contract 
administration and grievance adjustment.

• In Lehnert v. Ferris Faculty Assn., the Supreme Court reaffirmed 
Abood in stating that Fair Share fees could not go toward 
lobbying, electoral or other political activities, nor could they go 
toward activities unrelated to the bargaining unit.  



STATUS OF FAIR SHARE PRIOR TO JANUS

� Bargaining unit members are not required to be union 
members.

� The CBA covers both non-members and members who 
are part of the collective bargaining unit.

� As exclusive representative, the union must represent 
non-members equally.

� While it is unlawful to require union membership, non-
members may be charged fees (fair share) in recognition 
of the union’s services.

� Fair share fees may not go toward certain activities that 
are unrelated to the negotiation and maintenance of the 
CBA.



Janus v. AFSCME

Relevant facts:

• Illinois has a law, known as the Illinois Public Labor Relations Act (IPLRA), 
that is very similar to the PECBA.  It provides for exclusive representation, the 
duty of fair representation, and the ability to collect agency fees (fair share) 
from non-members.

• The agency fees that were collected did not represent the full union dues, but 
rather were a percentage that was attributable to activities germane to the 
union’s duties as the bargaining representative.

• Petitioner Mark Janus is employed by the Illinois Department of Healthcare 
and Family Services as a child support specialist.  As such, he is part of a 
bargaining unit represented by the American Federation of State, County, and 
Municipal Employees (AFSCME).



Janus v. AFSCME

Relevant facts (cont.):

• He was required to pay an agency fee of $44.58 per month as a non-member.
• Janus alleged that non-member agency fees constituted “coerced political 

speech” and therefore were in violation of the First Amendment.
• Respondent AFSCME moved to dismiss based on the Court’s prior ruling in 

Abood.
• Both the District Court and the Seventh Circuit Court of Appeals agreed with 

AFSCME, and the matter was appealed to the Supreme Court.



Janus v. AFSCME

U.S. Supreme Court’s ruling, as delivered by Justice 
Alito:

“Under Illinois law, public employees are forced to 
subsidize a union, even if they choose not to join and 
strongly object to the positions the union takes in 
collective bargaining and related activities.  We 
conclude that this arrangement violates the free 
speech rights of nonmembers by compelling them to 
subsidize private speech on matters of substantial 
public concern.”



Janus v. AFSCME

Summary:
• Payment of agency fees may be compelled only if the state law meets at 

least the “exacting scrutiny” test – whether it “serves a compelling state 
interest that cannot be achieved through means significantly less 
restrictive of associational freedoms.”

• The compelling interests found in Abood were rejected – there was no 
evidence that agency fees were necessary to obtain labor peace, and 
there is no “inextricable” link between the principle of exclusive 
representation and the ability to collect agency fees.  On the second 
point, the Court noted that federal employees are represented by an 
exclusive representative that cannot charge agency fees, yet many 
(27%) still choose to be members.  The same was said to be true in 
those states that did not have state law allowing fair share.



Janus v. AFSCME

� The “free rider” argument – that agency fees are needed to prevent 
nonmembers from enjoying the benefits of union representation 
without shouldering the cost - is not compelling.  Many private groups 
speak out with the effect of benefitting nonmembers who are not 
required to pay a cost, such as senior citizens and veterans.

� The First Amendment does not permit the government to compel a 
person to pay for another party’s speech just because it may further the 
interests of the non-payer.

� If unions do not want to serve as exclusive representative without 
collecting agency fees, they don’t have to seek that designation.  They 
won’t, however, because the benefits of being exclusive representative 
outweigh the costs.  



Janus v. AFSCME

� With respect to bargaining, “[t]he union may not negotiate a collective 
bargaining agreement that discriminates against non-members.  Even 
if that were not the case, the public employer could not agree to such a 
contract under most state laws or, arguably, the Constitution.

� With respect to representation of nonmembers in a disciplinary matter, 
unions could require the nonmember to pay for that service or could be 
denied union representation altogether.  (This may be unlawful under 
state law.)

� Abood should be overturned because the Court utilized a more relaxed 
standard of review, and failed to take into account the difference 
between the effects of agency fees in public and private-sector collective 
bargaining.  The Court also failed to foresee the practical problems that 
would be caused by its decision.



Janus v. AFSCME

“We recognize that the loss of payments from nonmembers 
may cause unions to experience unpleasant transition costs 
in the short term, and may require unions to make 
adjustments in order to attract and retain members.  But we 
must weigh these disadvantages against the considerable 
windfall that unions have received under Abood for the past 
41 years.  It is hard to estimate how many billions of dollars 
have been taken from nonmembers and transferred to 
public-sector unions in violation of the First Amendment.  
Those unconstitutional exactions cannot be allowed to 
continue indefinitely.”



Janus v. AFSCME

� State and public-sector unions may no longer extract 
agency fees from nonconsenting employees.

� Neither an agency fee nor any other payment to the 
union may be deducted from a nonmember’s wages 
unless the employee affirmatively consents to pay.

� By agreeing to pay, nonmembers are waiving their 
First Amendment rights.

� The waiver must be freely given and shown by clear 
and compelling evidence.



Impact of Janus decision – Bargaining

As a result of Janus, any contract provision that 
provided for the collection of fair share would 
immediately become unlawful.  Similarly, any proposal 
to include such language would now be a prohibited 
subject of bargaining and would be unlawful under the 
PECBA.

What is the public employer’s obligation in light of the 
presence of unlawful language in its contract(s)?



Impact of Janus decision – Bargaining

1. Bargaining pursuant to CBA language
Most contracts have what’s known as a separability or 
severability provision (also known as a savings clause) that 
would be triggered by a situation such as this.

If any provision of this Agreement is held to be invalid by operation of 
law or by any tribunal of competent jurisdiction, the remainder of the 
Agreement shall not be affected thereby, and upon the request of either 
the Board or the Association, the parties shall enter into negotiations for 
the purpose of attempting to arrive at a mutually satisfactory 
replacement for such provision.



Impact of Janus decision – Bargaining

� The remainder of the CBA remains in full effect.
� Bargaining would be pursuant to ORS 243.698 – 90 

day expedited process.
� In the absence of an agreement on replacement 

language, the now-unlawful language would simply 
be purged from the contract.

� It is unnecessary to draft a contract attendum – the 
language would simply be rendered without effect.  It 
should, however, be removed during the next 
successor bargaining.



Impact of Janus decision – Bargaining

2. Bargaining pursuant to Oregon law
Even if your CBA contains no such language, Oregon law 
mandates bargaining in a situation such as this:

In the event any words or sections of a collective bargaining agreement 
are declared to be invalid by any court of competent jurisdiction, by 
ruling by the Employment Relations Board, by statute or constitutional 
amendment or by inability of the employer or the employees to perform 
to the terms of the agreement, then upon request by either party the 
invalid words or sections of the collective bargaining agreement shall be 
reopened for negotiation. ORS 243.702(1)

Renegotiation of a collective bargaining agreement pursuant to this 
section is subject to ORS 243.698.  ORS 243.702(2)



Impact of Janus decision – Bargaining

� As is true under either rationale for bargaining, this 
is single-issue bargaining.  No other contract 
provisions are open for negotiation.

� At the end of the 90-day period, the union may strike 
and the district may unilaterally implement.

� The 90-day period begins upon notice by either party 
of the intent to re-open.

� If parties were in the process of negotiating a 
successor agreement, bargaining over the 
elimination of the fair share provision would be 
automatically included.



Impact of Janus decision – Bargaining

What might a union propose in response to Janus?

A union cannot object to the removal of fair share language or try to 
replace it with substantially similar language.  Any move to increase fees 
for members that do sign up would not have to be bargained.  So what are 
possible proposals?

• Language that would provide greater access to employees so that the 
union can try to “sell” itself and increase membership.
- Time during back-to-school inservice.
- Enhanced ability to meet during non-work periods to discuss the        

benefits of union membership.
- Additional time during staff meetings or late-starts/early-releases.



Impact of Janus decision – Bargaining

� Access to information about employees to facilitate contact.

e.g., “The District will provide the Association, within 30 days of 
hire, the name, home address, home phone number, email address and 
work location of all new hires.”

• Maintenance of membership provisions that make it more 
difficult for bargaining unit members to leave the union, or 
to vacillate between membership and non-membership 
status.



Impact of Janus decision – Bargaining

Maintenance of Membership:

All members of the bargaining unit who are members of the Association 
as of the effective date of the agreement or who subsequently voluntarily 
become members of the Union shall continue to pay dues to the Union 
during the term of the Agreement.  This section shall not apply during 
the thirty (30) day period prior to the expiration of the Agreement for 
those employees who, by written notice sent to the Association and the 
District indicating their desire to withdraw their membership from the 
Association.



Impact of Janus decision – Bargaining

Maintenance of Membership:

Any employee who is a member of the Association or who has applied 
for membership may sign and deliver personally or through the 
Association to the District, an assignment authorizing deductions for 
membership dues in the Association.  Such authorization shall continue 
in effect from year to year, unless revoked in writing as hereinafter 
provided.

Withdrawing the payroll deduction for such dues may be accomplished 
by writing a letter to the office of the Association and of the office of the 
Superintendent and delivered prior to the fifteenth (15th) day of October 
of any year.



Impact of Janus decision – Bargaining

Maintenance of Membership – Is it legal?

• Janus did not address the issue of maintenance of 
membership, or how an employee becomes a union 
member or leaves membership.

• Instead, Janus dealt with the rights of non-members, 
specifically their right not to pay fair share or agency fees.

• Maintenance of membership clauses do not impact the 
payment of dues by non-members, but rather they 
essentially “lock” an individual into union membership for 
a set period of time once the individual signs up.



Impact of Janus decision – Bargaining

Maintenance of Membership – Is it legal?

• In Stines v. OSEA (287 Or 643), the Oregon Supreme Court 
ruled that maintenance of membership provisions were 
lawful.  At issue in that case was a provision that required 
continued membership for the term of the contract for 
anyone who was a member at the time the contract was 
signed or who signed up thereafter.

• Stines was not a free speech/association case, so it is 
unclear whether it is impacted by Janus.



Impact of Janus decision – Bargaining

Maintenance of Membership – Pros and Cons

• Employers have an interest in bargaining unit 
members not switching in and out of union 
membership.

• Employers have an interest in avoiding being the 
subject of a wage claim alleging unlawful payroll 
deductions.

• Some boards may disagree with any provision that 
limits the right of employees to leave the union.



Impact of Janus decision – Bargaining

Possible employer proposals?

The most obvious option would be to simply propose current contract 
language, with the deletion of the now-unconstitutional fair share 
provision.  However, given the importance of determining who is a 
member and who is not as a result of the Janus ruling, employers may 
consider proposals to:
• Require copies of union membership forms be supplied to the district.
• Require employees to submit a written authorization to have dues 

deducted directly to the district rather than through the union.
• Require unions any dues authorization form to be approved by both the 

union and the district.



Impact of Janus – Payroll deduction practices

The following passage from Janus highlights the 
challenge for districts in complying with the law while 
at the same time adhering to contractual dues 
deduction language:

Neither an agency fee nor any other payment to the union may be deducted from 
a nonmember’s wages, nor may any other attempt be made to collect such a 
payment, unless the employee affirmatively consents to pay.  By agreeing to pay, 
nonmembers are waiving their First Amendment rights, and such a waiver 
cannot be presumed.  Rather, to be effective, the waiver must be freely given and 
shown by ‘clear and compelling’ evidence.  Unless employees clearly and 
affirmatively consent before any money is taken from them, this standard 
cannot be met.



Impact of Janus – Payroll deduction practices

� The reference to “nonmember’s wages” requires a district to 
conclusively determine who is a member of the union and 
who is not.  Accordingly, it would appear that only a 
verification of membership, and not necessarily consent to 
have dues deducted is the key.

� However, the more general reference to “employees” in the 
sentence requiring consent for any payroll deduction 
arguably means that a district needs not only confirmation 
of union membership but also evidence to consent to have 
dues deducted.  



Impact of Janus – Payroll deduction practices

Such consent could obviously be shown by an 
employee’s signature on a clearly worded dues 
deduction card.  But these complications are possible:
• A 25-year employee may have once signed permission, but 

the card is no longer in existence or can’t be found.
• The wording on the signed card specified no ending date or 

option for cancellation of deductions.
• The union is insistent that its certified letter, listing 

members who have authorized dues deductions, should be 
adequate to meet the employer’s need for notice of consent.



Impact of Janus – Payroll deduction practices

Practice tips:

• Be pro-active in notifying the unions who represent your 
employees of the need to see copies of the membership 
forms.

• Carefully review your current CBA language on how an 
employee authorizes dues deductions, and be prepared to 
enforce it even if enforcement has been lax previously.

• Review indemnification/hold harmless language to be sure 
you are covered.

• Make sure you have a clear understanding of how 
bargaining unit members can end their union membership.



Impact of Janus – Payroll deduction practices

MEMBERSHIP APPLICATION 
Oregon Education Association 
 

Local Association _______________________________________________________  FTE Percentage  ! 100 % ! 51-99% ! 50% 
Work Location/Building __________________________________________________  (check one):    ! 26-49% ! 25% or less 

 
PERSONAL INFORMATION 
Social Security Number / ID Number _______________________________________ 

Home Phone  ( _________ ) __________________________________   ! Primary 

Cell Phone  ( _________ ) __________________________________   ! Primary 

Home Email 1  __________________________________________________________ 

Work Email 1 __________________________________________________________ 
1 Member email addresses are stored in a database shared by the National Education Association, OEA and  
local affiliates. Email lists are not sold, leased, or rented to any other organizations. 
Name   __________________________________________________________ 
Address  __________________________________________________________ 

City   _______________________ State ________  Zip _________________ 

Date of Birth __________   __________   __________  Gender ___________________ 

    mm                   dd                              yy              m/f 

See backside of application for codes: 
Ethnicity Code:  ________________  Registered Voter:   ! Yes  ! No    

Marital Status:  _________________  Political Party Code:    ____________________ 

Position Code: _________________  Subject Code: ___________________________ 

 

PAYMENT METHOD  
Based upon the bylaws of my local association, unless I revoke this authorization by giving written notice between Sept. 1 and Oct. 1 for any succeeding membership year. Dues payments are not deductible as 
charitable contributions for federal income tax purposes. Dues payments (or a portion) may be deductible as a miscellaneous itemized deduction. 

! PAYROLL  DEDUCTION (PR)     ! CASH PAYMENT 
         I authorize my employer to deduct local, OEA and NEA dues, assessments           If I have not made direct payment to OEA by November 1, I authorize my Employer to payroll  
        and political contributions. If the employer fails to deduct I will pay OEA directly.          deduct local, OEA and NEA dues, assessments and contributions effective with Nov. payroll. 

 
MAKE A DIFFERENCE! Donate to the NEA Fund for Children and OEA-PIE for a political tax credit*, and make a tax-deductible contribution to the OEA Foundation. 

I’m contributing to the NEA Fund and OEA-PIE! ($50/$100 tax credit!):   I’m contributing to the OEA Foundation (tax deductible):  
! $20 to NEA Fund and  $100 to OEA-PIE      ! $ 12 per year   ! $24 per year    ! $_________ per year 
! $ _____ NEA Fund*, $ ____ OEA-PIE and  $ ____ Local PAC (if applicable) per year  

                                                          
 
_________________________________________________   _____________________   Member’s Signature      Date     

MY MEMBERSHIP MEANS: 
• I am a part of the state’s largest education 

union. 
• I support unity and collective action as a 

pathway toward better schools for our 
students and better contracts for employees. 

• I benefit from communications and political 
advocacy to stay informed and involved. 

• I have the ability to access professional 
development, legal representation, discounts 
and more. 

 
! COUNT ME IN. 
 

✓ 

Certified Application / optional Local PAC / updated 7.15 



Impact of Janus – Payroll deduction practices



Efforts to Penalize “Free Riders”

Both the unions and the dissent in Janus referenced the 
fact that, given the option not to pay but still receive the 
benefits of union representation, many employees would 
simply not join.

ü All bargaining unit members are covered by the CBA that 
is bargained by the union.

ü The union owes a duty of fair representation to all unit 
members, whether they join the union or not.

Those who do not join but benefit from union efforts are 
sometimes referred to as “free riders.”



Efforts to Penalize “Free Riders”

Can a union attempt to penalize “free riders” by:

• Bargaining language that would exempt nonmembers from 
certain benefits, such as tuition reimbursement, sick leave 
bank, mentor program, etc.?

• Refusing to represent a nonmember in a grievance 
proceeding or to process their grievance?

• Excluding them from union meetings, informational 
sessions, and/or benefits provided by the union as an 
organization to members?

• Refusing to provide nonmembers with legal representation 
or to take their grievance to arbitration?



Efforts to Penalize “Free Riders”

As exclusive representative, the labor organization owes a 
duty of fair representation to all unit members.

• Under the PECBA, this duty is enforced under ORS 
243.672(2)(a), which makes it an unfair labor practice for a 
labor organization or its designated representative to 
“[i]nterfere with, restrain or coerce any employee in or 
because of the exercise of any right guaranteed under ORS 
243.650 to 243.782.”

• One such right guaranteed by that statute is the right to join 
or not join the labor organization.



Efforts to Penalize “Free Riders”

Key considerations regarding the duty of fair representation:

Ø The union has a duty to fairly represent unit members only in those 
activities protected by the PECBA.  For example, there is no duty to 
represent unit members in matters such as civil litigation, workers’ 
comp disputes, and unemployment hearings.  Unions could therefore 
offer such representation to members but not nonmembers.

Ø ERB has allowed unions broad discretion in making decisions 
regarding its representation obligations, and few claims by employees 
have been successful.  Overt attempts to harm nonmembers would, 
however, be easier to prove.

Ø An employee asserting a failure on the part of of the union to fairly 
represent must prove that the union acted in bad faith or without a 
rational basis.



Efforts to Penalize “Free Riders”

Decisions based solely on union membership would likely not 
be lawful under ERB case law.  See 2 PECBR 925.

• Nonmember alleged the union had refused to represent her in a 
grievance or in contesting disciplinary action.  

• Union stated that it would represent nonmembers only in exceptional 
circumstances in which the issues raised were of importance to the 
membership in general.

• According to the ERB, such behavior violated ORS 243.672(2)(a).
• ERB ordered the union to cease and desist from refusing to represent 

nonmembers in situations where representation would be afforded to 
members.



Efforts to Penalize “Free Riders”

Final thoughts regarding the duty of fair 
representation:

• Only a labor organization owes a duty of fair 
representation.

• An employer cannot file a (2)(a) claim on behalf of a 
nonmember asserting a failure to represent.

• Employers should not become involved in such disputes, 
although agreeing to overt conduct designed to 
discriminate against nonmembers would likely be unlawful 
anyway.



Efforts to Penalize “Free Riders”

Employers owe a duty to nonmembers as well.  Their duty is 
created by the following:

1. Pursuant to ORS 243.672(1)(c), it is an unfair labor practice 
for a public employer to “[d]iscriminate in regard to hiring, 
tenure or any terms or condition of employment for the 
purpose of encouraging or discouraging membership in an 
employee organization.”

2. Under the Court’s ruling in Janus, it is clear that an 
employee’s choice to affiliate with a labor organization is 
protected by the First Amendment.  Punishing an employee 
based on that choice would therefore likely constitute a 
violation of the First Amendment by the employer.



Efforts to Penalize “Free Riders”

� A district therefore cannot agree to contract language 
that deprives a unit member from certain benefits 
based on status as a non-union member.

� A district could not agree to refrain from hiring those 
individuals who indicated that they would not 
become members of the union.

� A district could not agree to provide incentives or 
other perks to unit members who elected to join the 
union.



Providing Information to Employees –
What can we say?

It is inevitable that bargaining unit members will come 
to district employees and ask a variety of questions in 
the wake of Janus.

§ Does this I don’t have to pay dues anymore?
§ Should I stay in the union?
§ What will happen if I drop out of the union?
§ How do I get out of the union?
§ How do I stop having payroll deductions?
§ How can we get rid of our union?



Providing Information to Employees –
What can we say?

It is an unfair labor practice for a public employer or 
its designated representative to do any of the 
following:
(b)  Dominate, interfere with or assist in the 
formation, existence or administration of any 
employee organization.
- ORS 243.672(1)(b)



Providing Information to Employees –
What can’t we say?

� Public employers must maintain an attitude of strict 
neutrality with regard to questions about the positives or 
negatives of union membership.

� Public employers may not assist employees or groups of 
employees in efforts to decertify or change exclusive 
representatives.

� Public employers may not forecast negative 
consequences for employees based on union membership 
or nonmembership.

� Public employers may not make disparaging comments 
about the union or its representatives to bargaining unit 
members.



Providing Information to Employees –
What can we say?

� Public employers may provide purely factual information to 
bargaining unit members regarding Janus and its ruling.

� Public employers may distribute accurate information 
about the legal and contractual rights of union members 
and nonmembers.  See 21 PECBR 360

� A public employer may publish and distribute a factual new 
article on deauthorization in its internal newsletter, so long 
as there is no actual solicitation.  See 5 PECBR 2767

� A public employer may inform unit members of their right 
to cease union membership and avoid paying agency fees.  
See 13 PECBR 509 for a ruling on a similar issue.



Providing Information to Employees –
What can we say?

� You may confirm for employees that if they are not 
members of the union they no longer have to pay fair 
share fees.

� You may inform employees of how they cease union 
membership under the CBA, but avoid informing 
them of their rights under union bylaws.

� Do not talk with employees about the pros and cons 
of union membership.

� Do not encourage employees to withdraw from the 
union or to seek decertification/deauthorization. 



What’s next?

While it’s impossible to predict the future, there 
are many questions raised by Janus as to the fate 
of public unions and their actions moving forward.
• It is unlikely that unions such as OEA and OSEA are simply 

going to go away.
• There may be isolated instances in which a particular local is 

dropped by the union due to extremely low union membership.
• The District’s obligation to bargain with the designated 

representative remains.
• There may be fewer union staff people, such as UniServs and 

field representatives.



What’s next?

Potential union responses (some of which have 
already been seen):
• Increased grievance activity in an effort to demonstrate 

the power/value of the union to unit members.
• More extreme positions at the bargaining table to show 

unit members how much the union is fighting for them.
• Increased willingness, at least in the short term, to fight 

any disciplinary or dismissal action.
• More intensive efforts by union leadership to 

communicate with unit members about the benefits of 
union membership and to involve more members in 
union affairs.



What’s next?

Possible legislative action in response to Janus:

• Modifications or relaxing of the statutory duty of fair 
representation.

• Statutory guarantees for union access to unit 
members or information about unit members.  e.g., New 
York legislation

• Laws allowing unions to charge fees to nonmembers 
for certain support, such as grievance processing.


